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HOUSING APPEALS COMMITTEE 

DEPARTMENT OF HUSING AND COMMUNITY DEVELOPMENT 

 

DOCKET NO. 

 

 

____________________________________ 

      ) 

55 SS LLC,     ) 

 Appellant,    ) 

      ) 

v.      ) INITIAL PLEADING 

      ) 

WALPOLE ZONING BOARD  )  

OF APPEALS,    ) 

 Appellee    ) 

____________________________________) 

 

 

Introduction 

 

 1. This is an appeal pursuant to Massachusetts General Laws chapter 40B, §§ 21-23 

and 760 CMR §56.00 from the decision of the Walpole Zoning Board of Appeals (“Decision”)  on  

a proposed affordable housing project located at 51, 53 and 55 Summer Street, Walpole, 

Massachusetts (“Locus”).  As proposed, the project would contain 244 rental units (“Rental 

Component”) and 56 for sale homeownership units (“For Sale Component”) (the Rental 

Component and the For Sale Component are collectively referred to as the “Project”). 

MassHousing issued separate Project Eligibility Letters for the Rental Component and the For Sale 

Component of the Project. The Decision did not grant a waiver to permit residential use in the 

Rental Component and, therefore, constitutes a denial of the Rental Component of the Project.  

The Decision further contains conditions of approval (“Conditions”) of the Project, inter alia, that 

(a) limit two proposed six-story apartment buildings to four stories, thereby eliminating 64 or more 

than 25% of the rental units, notwithstanding that the buildings comply with the height limitation 

of the Walpole Zoning Bylaw; and (b) require the appellant to pay $500,000 to be expended by 
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the Town of Walpole Road Commissioners for unspecified and unrestricted purposes.  Even if the 

Decision does not constitute a denial of the Rental Component, the Conditions of approval, singly 

and collectively, both render the Rental Component of the Project uneconomic and are 

unsupported by Local Concerns that outweigh the Housing Need; fail to apply local requirements 

or regulations as equally as possible to subsidized and unsubsidized housing with respect to the 

Project; and are otherwise improper, unlawful and exceed the authority of the Board. 

Parties 

 2. The Appellant, 55 SS LLC (“Applicant”) is a limited dividend organization within 

the meaning of G. L. c. 40B, §§21-23.  The Applicant has a usual place of business at: 

55 SS LLC 

6 Lyberty Way, Suite 203 

Westford, Massachusetts 01886 

 

Designated email address for E-Filing and SharePoint: 

dhale@omniproperties.com 

lfrench@omniproperties.com 

 

 The Applicant’s Counsel is: 

 

Louis N. Levine, Esq. 

F. Alex Parra, Esq. 

D’Agostine, Levine, Parra & Netburn, P.C. 

268 Main Street 

P.O. Box 2223 

Acton, Massachusetts 01720 

 

Designated email addresses for E-filing and SharePoint:  

llevine@dlpnlaw.com 

faparra@dlpnlaw.com 

 

3. The Appellee, the Walpole Zoning Board of Appeals, is a comprehensive permit 

granting authority pursuant to G. L. c. 40B, §21 (the “Board”).  The Board’s address is: 

  

mailto:dhale@omniproperties.com
mailto:lfrench@omniproperties.com
mailto:faparra@dlpnlaw.com
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Walpole Zoning Board of Appeals 

135 School Street 

Walpole, Massachusetts 02081 

 

 

The Board’s Counsel is: 

 

Amy E. Kwesell, Esq. 

KP Law, P.C. 

101 Arch Street 

Boston, Massachusetts 02110 

Email: AKwesell@k-plaw.com 

 

 

Proceedings and Decision 

 

 4. On January 13, 2020, MassHousing issued two (2) Project Eligibility Letters 

(“PELs”), one for the Rental Component of the Project and one for the For Sale Component of the 

Project. 

 5. On January 15, 2020, the Applicant filed a comprehensive permit application to the 

Board for the Project. 

 6. The Board purported to open the public hearing on March 4, 2020. During the eight 

months between the opening of the hearing on March 4, 2020 and November 9, 2020, the Board 

continued the hearing six (6) times without taking any evidence or testimony, notwithstanding that 

the Board re-commenced hearing non-40B matters on May 6, 2020; held three sessions at which 

the Applicant was prohibited from providing any evidence or testimony, but the public was 

allowed to comment; and held only one session at which the Applicant was permitted to present 

testimony or evidence.  This hearing was the next hearing of the Board after DHCD issued an 

advisory to all municipalities on October 5, 2020, to implement remote hearings “. . . in a fair 

manner for both unsubsidized and subsidized housing.”   After November 9, 2020, the Board held a 

further 7 sessions and closed the hearing on March 29, 2021. 

mailto:AKwesell@k-plaw.com
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 7. During the course of the public hearing, in response to concerns raised by the 

Board, Town Staff and the Walpole Conservation Commission, the Applicant made numerous 

changes to the Project, including securing a secondary emergency access and reducing the number 

of apartment buildings in the Rental Component from four (4) to two (2) while keeping the height 

of the apartment buildings within the height prescribed by the Walpole Zoning Bylaw.  

8. The Town of Walpole Fire Department agreed that the Project as amended during 

the public hearing process provides proper access for responding to fire emergencies.  No evidence 

was presented by the Fire Department questioning the safety of the proposed six story apartment 

buildings. 

9. The Board engaged Tetra Tech as its peer review consultant to review the Project. 

Tetra Tech concluded that: “Based on information and commitments received from the Applicant 

it is our current opinion that comments have either been resolved or can otherwise be addressed 

through a permit condition provided that compliance is documented and confirmed in the Final 

Plans submittal. We appreciate the efforts   of the applicant and its team and look forward to 

reviewing the Final Plans.”  Tetra Tech did not recommend limiting the number of units or heights 

of the buildings and concluded that issues regarding access to the Project and fire safety had been 

resolved by the Applicant’s design changes. 

 10. On March 29, 2021, the Board closed the public hearing. 

 11. On April 14, 2021, the Board unanimously voted to approve a comprehensive 

permit for the Project subject to Conditions. 

 12. On April 27, 2021, the Board filed its decision with the Walpole Town Clerk (the 

“Decision”).  A copy of the Decision attested by the Town Clerk is attached hereto as Exhibit A. 



5 

 

13. Exhibit “A” – Waivers attached to the Decision provides in part that “. . . no waivers 

have been granted other than those set forth in Exhibit A.”  With regard to the Rental Component 

of the Project, Exhibit A to the Decision indicates that the Board did not grant the Applicant’s 

request for a waiver of Table 5-B.1; 3. Residential: d, so as to permit residential use in the Limited 

Manufacturing District.  

14.  On April 28, 2021, the Applicant requested the Board to correct the omission to 

grant a waiver to permit residential use in the Rental Component, but the Board has not done so, 

nor has it otherwise responded to the Applicant’s request.  

15. Denial of the waiver to permit residential use in the Rental Component of the 

Project constitutes a denial of the Rental Component of the Project. 

 16. During the course of the public hearing, the Board did not request or review any 

testimony or evidence concerning the economics of the Conditions and did not follow the 

procedures provided for in 760 CMR 56.05 (6). 

 17. Certain Conditions of approval make the building or operation of the Rental 

Component of the Project uneconomic. 

18. Certain Conditions of approval of the Project affecting either or both the Rental 

Component and the For Sale Component of the Project also fail to apply local requirements or 

regulations as equally as possible to subsidized and unsubsidized housing. 

 19. Certain Conditions of approval of the Project affecting either or both the Rental 

Component and the For Sale Component of the Project are also invalid, improper, legally 

untenable, exceed the authority of the Board and are otherwise unlawful. 
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The Locus and the Project 

 20. Locus contains approximately 54.73 acres of land at 51, 53 and 55 Summer Street, 

Walpole, Massachusetts and is located in the Limited Manufacturing Zoning District.  In addition, 

Locus has the benefit of an easement over a portion of the property located at 87 Summer Street 

for emergency access and looped water service. 

 21. The Project consists of 300 units.  

22.  The Rental Component of the Project consists of 244 rental units in: 

a. Two (2) six-story apartment buildings containing 192 rental units; and 

b. Eleven (11) townhouse buildings containing 52 rental units; 

 23. The For Sale Component of the Project consists of 56 homeownership units in: 

  a. Eight (8) duplexes containing 16 homeownership units; and 

  b. Forty (40) single family homeownership units. 

 24. There are two access/egress ways off Summer Street to the Project, one being the 

principal access and the second being an emergency access. All of the Buildings in the Project are 

accessible from Summer Street by two alternative routes and there is no road in the Project which 

results in a dead end street. The Town’s peer review consultant, Tetra Tech and the Walpole Fire 

Department agreed that all access issues had been resolved during the hearing process by changes 

to the Project.  

 25. Municipal water and sewer systems are sufficient to support and serve the Project. 

The Project proposes a looped water supply and the Water and Sewer Department’s consulting 

engineer, Weston and Sampson, has confirmed that the sewer system has adequate capacity.  The 

Board’s peer review consultant, Tetra Tech, considered this issue resolved. 
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 26. The proposed buildings comply with fire codes and proper provisions are made for 

access thereto by the Fire Department. The Board’s peer review consultant, Tetra Tech, and the 

Walpole Fire Department considered this issue resolved.  

 27. Summer Street is adequate to serve the Project and any traffic generated thereby.  

Although the Board raised concerns regarding the impact of the Project on the intersection of 

Summer Street, Washington Street and Neponset Street, which intersection is approximately 775 

feet from the Project, the Project will have no appreciable effect on this intersection as it will 

continue to provide appropriate levels of service during weekday mornings and evenings under 

future build conditions. 

 28. A reduced size copy of a presentation plan submitted for the Project as last revised 

is attached hereto as Exhibit B. 

Appeal from Denial of Waiver to Permit Residential Use in the Rental Component 

of the Project 

 

29. The Board’s failure to grant the Applicant’s request for a waiver of Table 5-B.1;3. 

Residential: d, so as to permit residential use in the Limited Manufacturing District constitutes a 

denial of the Rental Component of the Project.  

30. Denial of the Rental Component of the Project is not consistent with Local Needs. 

Appeal of Conditions Which Render the Rental Component of the  

Project Uneconomic 

 31. The Applicant appeals from the following Conditions as they render the Rental 

Component of the Project Uneconomic and are unsupported by valid health, safety, environmental, 

design, open space or other Local Concern that outweighs the Housing Need: 

a. Condition A.3 (first part) limiting the Project to a total of 236 in violation of 760 

CMR 56.05(8)(d)(2); 
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b. Condition A.3 (second part) and denial of height waiver, if needed,  limiting the 

height of each of the two apartment buildings to four stories instead of six stories, thereby 

eliminating 64 or more than 25% of the proposed rental units in violation of 760 CMR 

56.05(8)(d)(2); 

c. Conditions A.9 and C.1.a, permitting the Building Inspector to engage outside 

consultants at the expense of the Applicant to review plans and documents required by the 

Decision; 

d. Condition K.1 requiring the Applicant to “deposit $500,000 in an account pursuant 

to G. L. c. 44, §53G1/2 for Off-Site Roadway Mitigation to be expended by the Town of Walpole 

Road Commissioners.” 

Appeal of Conditions Which Result in Unequal Application  

of Local Rules And Regulations 

 

 32. The Applicant appeals from the following Conditions as they fail to apply local 

requirements or regulations as equally as possible to subsidized and unsubsidized housing; 

a. Condition A.3 and denial of height waiver, if needed, limiting the height of each of 

the two apartment buildings to four stories instead of six stories, notwithstanding that the proposed 

buildings comply with the applicable height limitations of the Walpole Zoning Bylaw and the 

Town has permitted other buildings of equal or similar height, including a recently constructed 6 

story apartment building; 

b. Conditions A.9 and C.1.a, permitting the Building Inspector to engage outside 

consultants at the expense of the Applicant to review plans and documents required by the 

Decision; 

c. Condition C.1.h and D.7 requiring the Applicant to provide four monitoring wells; 
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d. Condition C.2.f requiring the Applicant to obtain reconfirmation from the Water 

and Sewer Departments that the necessary capacity is available for the Project. 

e. Condition E.12 limiting construction activities to be conducted between the hours 

of 8:00 a.m. and 5:00 p.m. Monday through Saturday, notwithstanding that the Anti-Noise Bylaw, 

Article XIII, §27 of the Walpole Bylaws only applies between 8.00 p.m. and 7.00 a.m and 

notwithstanding that the Town routinely permits exterior construction activities between the hours 

of 7:00 a.m. and 6:00 p.m.  

f. Condition F.9 requiring the applicant to provide personnel and police details at the 

entrance of the project for Gillette Stadium events. 

g.  Condition F. 12 requiring the Applicant to “develop accommodations for car 

sharing services (e.g. ZipCar).” 

h. Condition F.13 requiring the Applicant to reserve 5% of all parking spaces “for 

low-emission vehicles” to be “located closer to building entrance to promote the use of clean fuel 

vehicles." 

i. Condition G.6 requiring the Applicant to request the Massachusetts Department of 

Transportation and the Massachusetts Bay Transportation authority to extend the control arms on 

the Project Side of the railroad crossing. 

j. Condition K.1 requiring the Applicant to “deposit $500,000 in an account pursuant 

to G. L. c. 44, §53G1/2 for Off-Site Roadway Mitigation to be expended by the Town of Walpole 

Road Commissioners.” 

Appeal of Other Unlawful Conditions 

33. The Applicant appeals from the following Conditions of approval as they are 

improper conditions subsequent or otherwise exceed the authority of the Board: 
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a. Condition A.3 and denial of height waiver, if needed, limiting the height of each of 

the two apartment buildings to four stories instead of six stories, notwithstanding that the proposed 

buildings comply with the applicable height limitations of the Walpole Zoning Bylaw and the 

Town has permitted other buildings of equal or similar height, including a recently constructed 6 

story apartment building; 

b. Conditions A.9 and C.1.a, permitting the Building Inspector to engage outside 

consultants at the expense of the Applicant to review plans and documents required by the 

Decision; 

c. Condition C.1.f. requiring the Applicant to submit “Final Plans and supporting 

documentation for review and approval by the Board. . . .” 

d. Condition C.1.h  and D.7 requiring the Applicant to provide four monitoring wells; 

e. Condition C.2.f requiring the Applicant to obtain reconfirmation from the Water 

and Sewer Departments that the necessary capacity is available for the Project. 

f. Condition E.12 limiting construction activities to be conducted between the hours 

of 8:00 a.m. and 5:00 p.m. Monday through Saturday, notwithstanding that the Anti-Noise Bylaw, 

Article XIII, §27 of the Walpole Bylaws only applies between 8:00 p.m. and 7:00 a.m. and 

notwithstanding that the Town routinely permits exterior construction activities between the hours 

of 7:00 a.m. and 6:00 p.m.  

g. Condition F.9 requiring the applicant to provide personnel and police details at the 

entrance of the project for Gillette Stadium events. 

h.  Condition F. 12 requiring the Applicant to “develop accommodations for car 

sharing services (e.g. ZipCar).” 
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i. Condition F.13 requiring the Applicant to reserve 5% of all parking spaces “for 

low-emission vehicles” to be “located closer to building entrance to promote the use of clean fuel 

vehicles." 

j. Condition G.6 requiring the Applicant to request the Massachusetts Department of 

Transportation and the Massachusetts Bay Transportation authority to extend the control arms on 

the Project Side of the railroad crossing. 

k. Condition K.1 requiring the Applicant to “deposit $500,000 in an account pursuant 

to G. L. c. 44, §53G1/2 for Off-Site Roadway Mitigation to be expended by the Town of Walpole 

Road Commissioners.” 

Requests for Relief 

WEREFORE, the Applicant requests that the Housing Appeals Committee: 

1. Determine and adjudge that the Board’s failure to grant the Applicant’s request for 

a waiver of Table 5-B.1;3. Residential: d, so as to permit residential use in the Limited 

Manufacturing District constitutes a denial of the Rental Component of the Project which is not 

consistent with Local Needs. 

2.  Direct the Board to grant the requested waiver to permit residential use in the 

Rental Component and a height waiver, if required, and issue an amended comprehensive permit 

without the Conditions described herein that render the Project uneconomic, result in unequal 

application of local requirements or regulations to subsidized and unsubsidized housing or 

otherwise exceed the authority of the Board and/or are inconsistent with local needs, including 

without limitation: 

a. Modifying Condition A.3 so as to allow three hundred (300) units in the Project 

and permit two six story apartment buildings containing 192 rental units. 
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b. Eliminating so much of Conditions A.9 and C.1.a, as permit the Building Inspector 

to engage outside consultants at the expense of the Applicant to review plans and documents 

required by the Decision. 

c. Eliminating so much of Condition C.1.f. as requires the Applicant to submit “Final 

Plans and supporting documentation for review and approval by the Board. . . .” 

d. Eliminate so much of Conditions C.1.h and D.7 as require the Applicant to provide 

four monitoring wells. 

e. Eliminate so much of Condition C.2.f as requires the Applicant to obtain 

reconfirmation from the Water and Sewer Departments that the necessary capacity is available for 

the Project. 

f. Modify condition E.12 so as to permit construction activities to be conducted 

between the hours of 7:00 a.m. and 6:00 p.m., Monday through Saturday, for exterior construction 

activities and without restriction for interior construction activities. 

g. Eliminate so much of Condition F.9 as requires the Applicant to provide personnel 

and police details at the entrance of the project for Gillette Stadium events. 

h.  Eliminate Condition F. 12 requiring the Applicant to “develop accommodations for 

car sharing services (e.g. ZipCar).” 

i. Eliminate in its entirety Condition F.13 requiring the Applicant to reserve 5% of all 

parking spaces “for low-emission vehicles” to be “located closer to building entrance to promote 

the use of clean fuel vehicles." 

j. Eliminate in its entirety Condition G.6 requiring the Applicant to request the 

Massachusetts Department of Transportation and the Massachusetts Bay Transportation authority 

to extend the control arms on the Project Side of the railroad crossing. 
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k. Eliminate in its entirety Condition K.1 requiring the Applicant to “deposit $500,000 

in an account pursuant to G. L. c. 44, §53G1/2 for Off-Site Roadway Mitigation to be expended 

by the Town of Walpole Road Commissioners.” 

3. Grant the Applicant such other relief as justice, equity and the circumstances may 

require or as the Housing Appeals Committee deems necessary. 

    Respectfully submitted, 

    55 SS LLC, 

    By Its Attorneys, 

    D’AGOSTINE, LEVINE, PARRA & NETBURN, P.C. 

 

 

    By: /s/ Louis N. Levine____________________ 

Louis N. Levine, BBO #296880 

F. Alex Parra, BBO #390315 

268 Main Street 

P.O. Box 2223 

Acton, Massachusetts 01720-6223 

(978) 263-7777 

llevine@dlpnlaw.com 

faparra@dlpnlaw.com 

May 12, 2021 
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EXHIBIT A 

DECISION 



















































































































 

 

 

EXHIBIT B 

PRESENTATION PLAN 
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